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ENTS — NEGLIG ENCE —| inter —!| 


egligence of an employee 
yailee, whether occurring 
on the bailee’s business 
is imputable by virtue 
S. 46:36-1 to the bailor 
urs recovery by the bailor 
action against a third 
based on negligence. 









from an opinion b 
J. rendered Mar : 
Motor! 


reme Court. 
Iulroony. For 
haffer. For 
r Jones. 





appe 


responda- 


stion raised on this 
whether R.S. 46: 36-1 
1e contributory negli- 
bailee’s agent, se t 


Fe to 
ee a 






\ bar to recov 
lor against a 3rd 
es to the bailed goods 

bailee’s agent wa 
he time acting 
of his service. 


party 





loaned an auto 
yt Inc. The auto 
rated by one Heydt 
of Veeder Root 

collision with the car 

t. Heydt, at the t 
¢ the car for his 
Heydt’s negligence 

in a previous al 
efendant and Heydt in 
fendant here was the 
The trial court held 
udgment in the earlier 
1s not res adjudicata 
ired R.S. 46:36-1 was 
sable. On appeal, the 
Division held that R.S 
as applicable and that 
gance of Heydt was 
imputable to iff 





plaintiff 
ybtained certification 
Heydt had been 


f the accident engaged 
siness of his employer 


t} 


ld be no question 
ence would be ir 
his employer. Under 
wording of R.S. 46 36-1 
‘ibutory negligence 

f the bailee is a v 
ainst an action by 












ed on the same facts 

stances. The insistence 
r, that the statute is 
cable because Heydt 
t the he on his em- 

isines 

tute uae that ina 


bailor or conditional 
gainst a third party 
r damages to the chat- 
on the negligence of 
party, “the contribu- 
igence of the condition- 
bailee or of the 
rvants or employees of 
ditional vendee, bailee 
ill constitute a proper 
defense to said acti 
-omplete bar to reco 
the same manner as 
t were brought by 
1 vendee, bailee or 
servants, 
the conditional ven- 














sents, 








to enactment of 
1 1939 the negligence of 


or his agent was not 
to his bailor unless 
‘ting as agent of the 


the time of the acci- 
an owner of a motor 
vas not liable for his 





S negligence if at 
he accident the en 
not engaged on his 
usiness. As a result, the 
had the defense 
tory negligence against 

or his agent but was 
hat defense against the 
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The act was passed to 
this inequity. 


vatute being remedial in 

should be liberally con- 
in order to remedy the 
- aimed at. The obvious 


employees” 

















The wv 


sell aoes 


not 
agents, Serve 


applica- 
or 
are acting within 
their employment 
intention of the 
legislature to so opera- 
3 statute it could easily 
and would have said so. Since 
iled to do this the should 
construed as eting 
small part of in- 
istice at which it 
wording * 
should not 
meaning 
yurts wh the 
fit to so 


tlon to em- 
who 
of 


yloyees 
scope 
If it was the 


rne 





act 
corre 
the 
aimed 
vants or 
be given 
by the 
legislature did 


restrict it 


niy one 
was 


agents, ser 


a restricted 
en 


1 It see 
Affirmed. 


Vanderbilt, C. J. dissenting in 
an opinion concurred in by Jus- 
tice Heher holds: 


struction of the sta- 
be adopted which is 
with its purpose, 
than one leading to 
unjust or absurd result. The 
son and spirit of the law 
prevail over its letter. In the 
light of these principles, RS. 
46:36-1 was not intended to and 


That con 
tute must 
-Onsistent 
rather an 
rea- 


must 


does not apply in the present 
ase 

Under the law, a bailee could 
recover his damages despite the 


negligence of his employee if the 

mployee was at the time using 
the vehicle on his own rather 
1an on his employer’s business, 
negligence of the bailee’s 
was not in such case 
imputed to the bailee. This is 
he settled principle of respond- 
superior 


for the 


mployee 


object of the st#&ute . 
to treat the ballee and bailor 
like and to remedy the injustice 
9f the prior state of the law 
where a bailor could re 
third party though 
the bailee could not recover be- 

\ of his own or his agent’s 
contributory negligence in the 
scope of employment. It quite 
apparently was not intended to 
so further and permit the bailee 
to recover in circumstances 
his employee’s negligence 
‘ould not be imputed to him and 
yet in the same circumstances 
to deny recovery to the bailor 





over 


agalnst a 








where 


The legislature by the use of the 
words “agents, servants or em- 
plovees” of the bailee, intended 





their contributory negligence 
should be imputed to the bailor 
only when such _ relationship 





isted and they were operating 
within the scope thereof. This 
construction renders the statute 





the ordinary 


eat superior. 


with 


respon 


Onsonant 
concepts of 


150th Anniversary of 
Philadelphia Bar Ass'n 
Today 


The Philadelphia Bar Asso- 
ciation, oldest Bar Ass’n in the 
country, marks its 130th an- 
niversary today. The sesquicen- 
tenial of the Ass’n is being 
celebrated all this month with 
exhibitions at various points 
throughout the city, a dinner, 


and a special celebration meet- 
ing. The exhibitions will show 
lawyers at work in their profes- 
sion and in public life from the 
time of Penn down to the pre- 
sent date and will point out 
the important part the “Phil- 
adelphia Lawyer” played in the 
history of our country. 


stock divid 


Tnat nds are not 
subject to income tax where the 
proportional interes of the 
stcckholders remains the same 


are not al- 
istrated in 
ymmissioner 
United 
for the 


and their legal rights 
tered, is again i 
Wiegand et al. v. C 
of Internal Revenue, 
States Court of Appeals 








Third Circuit, n 10266 and 10- 
234, opinion by Chief Judge 
Biggs, filed February 13, 1952, re- 
versing the tax court 

In that case, a stock dividend 
of two classes ck was de- 
slared. After the distribution, 
the outstanding shares of each 
class were in the same ratio to 
each other t had been 
prior to distribut No change 
was made in the aualifications 
and preferences of the two clas- 
ses. 

The opinion ‘Ourt reads 
as follows 

The pet tioners comprise all 
the were he Wiegand 
Company, save 1e Tourte- 
lots, whose tax was decided 
in their favor ) F. (2d) 167, 
7th Cir., 1951 they seek a 
review of a dec of the Tax 
Court; 14: TF. € Which con- 
firmed assessments of deficien- 
cies against them by reason of 
stock dividends declared by Wie- 
gand Company e 1940. The 
respective interests of the peti- 
tioners, their mitentions and 
those of the nissioner, are 
so fully set out in the opinions 
of the Tax Court 1 of its con- 
curring and issenting judges 
that they need not be repeated 
in detail here 

Under the dividend resolution 
shares of A an B stock ‘the 
Only classes of stock) of the 
company were i ed pro rata 
among the stockhuiders so that 
for each share stock held 
a dividend of one-half share of 
A was allotted 1 for each 
share of B, one-half share of B. 
pel eel amounts were tran- 
sferred fron mpany’s sur- 
plus account capital ac- 
count. Prior distributions, 
the company yutstanding 
4.000 shares f A and 24,000 
Shares of B, a ratio of one A 
share to six B After the 
distributions, there were out- 

(Continued on page 4, col. 4) 


Ackerson and Case To Be 
Honored At Essex Bar 
Annual Dinner 


Bon Ton Repetoire Company 
To Provide Entertainment 


The two retired jus- 
tices of the Supreme Court, 
Henry E. Ackerson, Jr. and 
Clarence E. Case and advisory 
master Herman E. Hillenbach 
will be the guests of honor at the 
annual dinner meeting of the 
Essex County Bar Association 
at the Hotel Astor, New York 
City, on May 10, 1952. Ward J. 
Herbert, presid of the as- 
sociation has amed Nathan 
Cholodenko and Arthur J. Con- 






nelly as co-chairmen of the din- 
ner. 

The Bon Ton Repetoire Com- 
pany composed of members of 
the association will present its 
annual dramatic show satiriz- 
ing events and personalities. 


Arthur Perkoff will direct the 


show. John J. Budd is in charge 
of scripts with Joseph Stamler, 
editor. Jacob Greenman and 
Robert M. Builder are in charge 
of music; Marvin Soperstein. 
choreography, and Jerome L. 
Kessler, publicity 

Reservations are now being 
received by Cholodenko and 
Connelly. 


Divorce and Annulment in 
New Jersey 


I should 
of warning. 


Perhaps, at the outset, 
sound two notes 
First, all allusions to facts and 
matters discussed are without 
connection to persons present, 
and therefore, to be considered 
wholly coincidental. Second, what 


I say is but advisory and with 
due regard for judicial reserva- 
tion. 

Now. the subject of marriage 
concerns an _ experience with 
which most people have had or 
will have some connection. But 


many seem to have 
too much. 
been 


in my court 
had or want to have 
No “compass” has as yet 


invented to guide a course along 


the “Sea of Matrimony”, and it 
is apparent that attempts at 
purification have remained only 
irridescent dreams—most prob- 
ably because reform must come 
from within and not from with- 


U. S. Supreme Court 
Refuses To Review 
Gambling Tax Validity 


. ¥Y. Anti- Red ‘Tee Law 
Held-Constitutional 
The U. S. Supreme 
week by a vote of 6 to 3 re- 
fused to consider the atack on 
the constitutionality of the re- 
cently enacted gambling tax, 
made by Hayes L. Combs, a 
Washington news vendor. The 
high court action was taken in 
a brief order without opinion. 
The lower court had not ruled 
on the constitutionality of the 
tax, holding that Combs had 
come in with unclean hands 
and that courts do not inter- 
vene to protect illegal busines- 
Ses. 
In another 6 to 3 decision the 


Court last 


Supreme Court upheld the con- 
stitutionality of New York’s 
Feinberg Law which was de- 
signed to remove from the pub- 
lic schools teachers who are 
members of subversive organ- 
izations. The Feinberg Law 


provides for a list of subversive 
organizations to be drawn up 
by the New York State Board of 
Regents with notice and hear- 
ing opportunities to the organ- 
izations and the teachers, and 
that membership in a listed or- 
eanization is to be grounds for 
dismissal unless loyalty is other- 


wise proved. Justices Black, 
Frankfurter and Douglas dis- 
sented. 


Law ‘Conference To 
Consider Pre-Legal 
Education 


Student and faculty represen- 
tatives from 40 Eastern colleges 
and universities will attend a 
conference at New York Univer- 
ity’s School of Law Saturday 
(March 15) to determine how the 
embryo lawyer may acquire a 
better pre-legal education. 

Mr. Howard L. Barkdull, presi- 
dent of the American Bar Asso- 
ciation, and Chief Justice Arthur 
T. Vanderbilt, will speak at the 
9:30 a.m. opening session in the 
University’s Law Center. 

Participants will discuss how 
colleges and _ universities can 
train pre-law students to: 

1. gather, assemble, grasp and 
use facts; 

2. reason abstractly; 

3. know and understand peo- 
ple; ‘ 

4. reach sound 
through thorough 
their economic, political and 
social environment, and 

5. write and speak effective 
English. 


conclusions 
training in 


out the relationship. Nor can 
virtue, the primary element for 
marital contentment, be legis- 
lated. 


Inquiry is repeatedly made as 
to why so many seek matrimon- 
ial freedom. Well, there is an 
answer. I believe the direct and 
singular cause in most cases is 
the utter failure to recognize 
fully the marriage vow. Some 
may say “that conclusion is 
founded on a religious premise, 
whereas a marital union is a 
civil contract, to be litigated as 
any other contractual interest” 
Not so! Actually, although lack- 
ing ritual features, a civil cere- 
mony presumes a binding obli- 
gation. In fact our courts have 
always held that “incompatibili- 
ties of wedlock” must be accept- 
ed as within the promise to take 
2ach other “for better or worse” 
Likewise, courts, under the law 
of the cases by constant judicial 
opinion, have universally favor- 
ed the continuance of marriage 
and conversely disfavored iis 
dissolution. Moreover, genera! 
public welfare demands. that 
parties so bound shall observe 
under their assumed status the 
duty to establish a family insti- 
tution from which our society 
will progress with moral as well 
as civic virtuousness. 

All any 
judgment 
right. It 


divorce nullity 

can do is grant a 
will not, except in rare 
cases, solve the matrimonial 
problem or settle the frustra- 
tions of a fractured marriage. 
Those who seek relief and those 
who tacitly acquiesce or fail to 
defend are directly chargeable 
with questionable wisdom of 
action. The unfortunate situa- 
tion of disrupted marriages has 
its cause in the fraility of good 
reason by the individuals and 
also the apathy of society. It is 
error to say available legal 
means for divorce and annul- 
ment disrupts marriages. The 
fact is that the court’s cal- 
endar is inflated by the already 
broken home. The standpoint of 
the individual and the _ public 
to a large degree has developed 
into an indifferentism toward 
marital unity and its continuity. 
Sophistication has seemingly be- 
come unbounded with reiation to 
the fundamental obligation of 
the marriage bond. 

The fact is so generally estab- 
lished I want to take this occa- 
sion to dispel the erroneous be- 
lief which supports such view, 
to wit, that divorces and annul- 
ments are easily procured. Also 
before conclusion to suggest one 
or two means that I believe can 
help to solve this disconcerting 
problem. 

What is, perhaps, not gener- 
ally known, except to lawyers, 
the right of dissolution and void- 
ance of marriage did not exist 
in the common law. As you know, 
authority to divorce then 
of England 


or 


to 


was 


in the Parliament 

and that jurisdiction for both 
divorce and annulment within 
the ecclesiastical courts. What 
exists today is the development 
of statutory enactment as to 
both, together with the reten- 


tion by our Chancery Division of 
the general power to annul on 
the ground of fraud now sanc- 
tioned by statute. I should add 
that in both our Federal and 
State Constitutions the right to 


(Continued on page 5, col. 1) 
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| ZONING—The burden is on one Cautions Against Overzealous Police 
DIGESTS OF RECENT OPINIONS | attacking a part of a zoning pm 
REFERENCE—When the parties; order was presented and signed ordinance as unreasonable to fe. 
agree to abide by a master’s|reciting that the parties agreed establish its unreasonableness ae i alata ere ois a ee ae G 
findings of fact, his findings) to submit the matter to arbitra-| and that it is not related to . The use of _ sal : ea be ‘ - it es I nce x gu 
of fact are final and only|tion and ordering the matter be; the aims and purposes of the Sion, or unusual ag cl 00 a ices hip. edie _ 
questions of law arising on the submitted and concluded by the zoning act. _ tain Pg 9 ge ee i agitate -* re fe wi 
report will thereafter be con- award of Hon. Alfred C. Clapp, to| —Under R.S. 40:55-39(c) the lo- must be — or » sc c aR egonne . : ia ‘ ore 
sidered. whom this matter is hereby re- cal Board of Adjustment may crime investigation will suffer, a openions w ic ne sai re! ects for 
: ferred for hearing and deter- grant a variance where it finds Northwestern University profes- on the standards of the prof: pls 
Digested from a memorandum — si ” it “undue hardship” while under sor of law said Friday. sion. ad 
by Conlon, J.C.C. approved for ™nation . . . R.S. 40:55-39 (d) the Board Fred E. Inbau, professor of He reminded his audienc: thf) str 
publication Feb. 29, 1952. Su-| The matter is now before the) 1.4) recommend a variance to evidence at Northwestern’s the U. S. Supreme cour ‘hawt 
perior Court Law Division. court on defendant’s motion to; the jocal governing body, school of law sounded the warn- recently reversed a decision 47 LI 
D’Urso v. Trapani. For plaintiff affirm the Master's award and) hich may either approve or ing note to police and cooperat- the California courts whic! ¢ PH 
—Russell A. Riley (Joseph Sch-|enter judgment accordingly. disapprove same. ing doctors at the fourth annual victed a dope peddler after; ing 
oenholz). For defendant—Stein Plaintiff moved to vacate the|_tpger R.S. 40:55-39 (d) the meeting of the American Acade- mitting as evidence heroir cz} jne 
& Feinseth—Louis Feinseth. award on several grounds and! j9ea) governing body has dis- my of Forensic Sciences in ses- sules which the suspec: +. ity 
Plaintiff sued for damages — that the or = pepe cretionary authority to grant a sion at the Biltmore hote! in swallowed. Deputy sheriff; } pul 
allegedly resulting from defend- ee ae vine variance “in particular cases Atlanta, Ga. Thursday, Friday asked a doctor to pum t affi 
ant’s failure to complete a con- ee 2 a > 5 saneceaines ia and for special reasons’” where and Saturday man’s stomach to obtai sel! 
tract for alterations to plaintiff’s gues rsa — oe meri the Ma if recommended by the Board of He told the group of medical capsules NEG! 
premises. Defendant counter- a igh eg a Adjustment. examiners, doctors and police The Supreme court ving © sta 
claimed for money due and ow- er _— amie = canyon pine —The action of the local govern- investigators that “overzealous coerced confessions in the Sa tra 
ing him. oe ot ae anes atts ing body in granting or reject- investigators” were jeopardiz- —— said: — agi dey jm] 
Both parties appeared before) controlled by Rule 3:53-5(c)| m8 a variance under R. S. ing o ee ee By xe egal piers gee nc re 
the Court thru their attorneys which provides in effect that the | 10:55-39(d) will not be disturb- pub 2c eee oward : C aaiktl tic an at 1 
and asked that the matter be referee’s findings are a proceed-| ¢d in absence of abuse of dis- police profession — and eat _— tu = iia D 
arbitrated in lieu of proceeding jng ancillary to trial and “may| Cretion. ne methods generally can result P nl au - aang _ that gilw, 
with trial by jury because the pe read to the Jury”. Plaintiff| Digested from an opinion by/|from even a well-intentioned anuary thls year, =. coe | 
a involve s iv whi ess “8 +l a iurv| Burling, J. rendered Feb. 21, 1952.|effort to secure evidence by un- Morse of Oregon had ri:en 4 
latter would involve an expensive’ contends he is entitled to a jury caress tinned : : a Ensen 4a Gani on la Bd 
and protracted litigation. An’ tric} on all issues. | Supreme Court. Monmouth Lum-| usual methods. ; the ate to object to ise Mia, 
i eer ber Ocean, For appellant— Inbau,. former director of the the lie detector in screeni: ¢ D 
Held: Both sides failed toO/wijiam R. Blair Jr. (Parsons,|Chicago Police scientific crime partment of Defense em} 
consider the import of Rule 3:53-| 1 aprecque, Canzona & Combs,| detection laboratory, cautioned He said he particularly o 
5(d) which provides that when/st+y, For respondents—Henry the members not to resort to to the techniques used 
the parties stipulate that a MaS-/ Fy Patterson. such methods in dealing with Me detector operator wl 7 
ter’s findings of fact shall be| Plaintiff appeals from a judg- | —————————_ ae —— each subject that “I am ng tain 
final, only questions of law aris~| ment dismissing its complaint} 49:55-39(c) in that under (c) the going to ask you a per. ona tiff's 
ing oe the i ge me oo rapienoneit | whereby it sought to review the) poard of adjustment is empower- embarrassing question.” Mor 
be considered. Whether it was an| validity of two zoning ordinances! ed to authorize a variance with- said that if the Defense cop: 
‘arbitration or 3 sce viieaipaste '|of the Township of Ocean, and| out action by the governing body, ment had not abandon 
is clear that both parties agreed) 4+ 9 resolution of the Township! where the Board finds “excep- practice, he would have in 
to abide by the Master's EINES. |Committee rejecting the vari-|tional or undue_ hardship”,| duced legislation to outlay it 
Hence they are both bonne bY | ance sought by plaintiff and re-| whereas under ‘d’) a variance’ Such court decisions a: 
Rule aging Paocticows ape ”|commended by the local Board! may be granted by the governing |edicts reflect ‘the inst 
findings are determined to be of Adjustment. body after recommendation by public disapproval of overz h 
Save by mail final, | Plaintiff owns a tract of one|the Board “in particular cases ous investigative procedur-s san 
or in person There being no question as to|and a half acres adjoining the | for special reasons”. Under this even when used again 
$1 starts an account the conduct and _ propriety of} right of way of the N.Y. and Statutory scheme the governing most undesirable elemen 
Legal for trust funds the proceedings before the Mas- | Long Branch Railroad. lt ac-| body is called upon to exercise bau said. 
ter, judgment should be entered} quired the lands in 1946 when! its discretion in granting or dis- “A continuance of the exc: 
FREE PARKING in accordance with his findings.| it was part of an industrial zone| approving variances under (d). ses and abuses.” Inbau cone! 
ot Kinney Garage, across the street | 17 over, before doing so, oppor-,of 45 acres. Plaintiff though|The crux of the matter in the ed, “may ultimately resul* i: 
tunity will be afforded to the | securing a permit to erect a/instant case therefore is whether complete rejection of the vg chin 
M C$] h aw k plaintiff to present as objections} Transit Mix Plant and garage,!the Township Commissioners tests and techniques mos? né tiff 
to the Master’s report such ques-| erected only the plant which it| abused their discretion in deny-'ed in the ficht against criz 
ty A V I N G My tions of law as he desires the | still operates. In 1948 the Town-|ing the variance recommended and in our struggle for ‘ 
and Loan Assn Court to consider. | ship —— the rome ordin- — hemo ‘ _ |safeguards in governme 
2 —— jance so tnat ail the 2 acres he ownship -ommitee, in ix strv.” 
40 Commerce Street Worry is like a rocking chair.| mentioned were rezoned as class} denying the recommendation as ee: Sepepeerrrete 
Newark 2, N. J. It will give you something to do, | A residential. On April 1, 1949 had a right to do, found that a ANNOUNCEMENT | 
but it won’t get you anywhere.| plaintiff applied for permission! approval of the variance would William J. Bozzuffi, Manus 
AS, —____ | to erect a 30° x 80° garage. This result in further depreciation of|Preolo and Vincent J iF ici 
— —— was denied by the Building In- property values in that area,| annouce the formation of « par 
NATIONAL SURETY CORPORATION spector and plaintiff appealed to! that it would be against the best| nership for the general 
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Fiduciary and Court Bonds 


60 PARK PLACE, NEWARK 


the Board of Adjustment, which, 
after hearing, recommended to 
the Township Committee that 


the application for an ‘exception 
Or variance be granted”. The 
Township Committee adopted a 
resolution denying the applica- 
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tion. Plaintiff then filed its orig- 
inal complaint herein. There- 
after the Township amended the 
zoning ordinance to change the 
area to zone E and C residential 
and plaintiff filed a supplement- 
al complaint. 

Held: It is well recognized that 
zoning is within the police power 
of a municipality and this is con- 
ceded by plaintiff but plaintiff 
argues the ordinance here was 


Statutory confines. 














nances were adopted as a com- 
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township and to encourage the 
most appropriate use _ therein. 
The growth of the municipality 


was a “very lovely section” in- 
cluding ‘‘very fine homes” and/| 
“beautiful trees’. The only in-| 
dustrial property in the area was | 
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The Largest Title Insurance Company 
in New Jersey 


UniTep STaTES MorTGAGE & TITLE 
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SAV 


plaintiff's and “a lot of new} 
homes had been built’. Plaintiff 
introduced evidence to some ex- 
tent in conflict with the forego- 
ing but it was not sufficient to 
Overcome the presumption of 
reasonableness with which the 
law surrounds a zoning ordin- 
ance. The preponderence of the 
evidence supports the reason- 
ableness of the ordinances. 

R.S. 40:55-39 d, as amended, 
provides for recommendation of 
variance by the board of adjust- 
ment to the governing body, 
which may approve or disap- 
prove of the recommendation. 
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unreasonable and not within the 
The evidence shows the ordi-} 


prehensive plan to conserve} 
property values throughout the} 


was and is residential. The area} 








This section differs from RS. 





the Township, and 
did sup- 


interests of 
that the evidence 
port plaintiff's claim undue 
hardship as a “special reason.” 
There was no abuse of discretion 

Affirmed 

Justice Wachenfeld, dissenting 
in an opinion concurred in by 
Justice Oliphant holds the evi- 
dence does not support a finding 
that the amendments to the 
ordinance changing the 
from industrial to residential are 
reasonable and justified and that 
the permit sought was not for an 
extension of but merely for a 
continuance of an existing non 
conforming use 


not 


of 


area | 


of law with offices at 517—4 
Street, West New York, 
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DIGESTS OF RECENT OPINIONS respect of the dangerous situa- Camden Law Institute 
tion and thereby brings about 
MUNICIPAL LAW—NEGLI- ty appliances and on the|#", accident the first actor is} The New Jersey Institute for/ial Matters, Robert D. Grosman; 
GENCE—Failure to provide of Curry in that at his di- relieved of liability ‘ause the practicing Lawyers in coopera-| June 3, The Lawyer's Position 
guards On a power jig saw is tion it was operated in a neg- condition created by Him wWa€aS tion with the Camden County|in the Community, William F. 
not “active wrongdoing’ which ligent manner, without proper, Merely @ circumstance and not Bar Association is conducting} Speer. 
will render a municipal corp- the proximate cause of the acci-|a series Ofteetures commencing The Director of the New Jer- 
oration liable where it was per- the start of the school term | 2e"t- on Tuesday, March 18, 1952)sey Institute for Practicing 
forming a public duty in sup- ’ had explained to the stud- Here the student who set the at 7:30 P.M. in the Criminal|Lawyers is Morris M. Schnitzer. 
plyin: the machine and where h of the machines and ™4@¢chine in operation admittedly Court Room at the Court House, The Members of the Camden 
adequate safety rules and in- room rules. Under these | TEce!Vee the salety instructions) Camden, New Jersey. County Bar Association Law 
struc (ions were given. es no boy was to turn on a o Se ae as oat ae The lectures are as follows: Institute Committee are Edwin 
MUNICIPAL LAW—NEG- machine unless he had a definite) DON" O° Ene piscaubons Laser March 18, Appeals, Supreme! 5°82), Chairman, Joseph Toma- 
s LIGENCE — WORDS AND vse for it there were to be no|/ 22d a W are as he poter alities Hae Fiction Albert E ne selli, co-chairman, Thomas N. 
PHP \SES — “Active wrongdo- 1 peg iaupae-liage diet enikprliagg ieee March 26. Malien Mraetioe ‘ Bantivoglio, Edward I. Berry, 
ing” as used in the rule relat- 4 ae Bee oe ocean chain Strateey in all Courts. Federal| J!» Albert B. Melnik, Lawrence 
ing ‘o liability of a muncipal- ‘0 De eee EW eE Le Omer | tudes Willan F Gath: be Se eee Cee 
; > woke te Machaene of ed negligence of the defendants|@UGS¢ Whiam 2. Smia, ADE | ard. 
ity 101 ' aapitgg asl t to the rear and the injuries suffered 1, Principles of Cross-Examin- he ; 
pul duty means psig Meister yer Affirmed. ation & Their Application, = fee to attend the course 
REN we Senne oe a ma tela sae The Chief Justice would affirm JOhn Toolan; April 8, The New re — et gr ee payee 
(. , - mark were placed in front of the; 2S to Curry but reverse as to the Discovery, Morris M. Schnitzer; z = — ba _ _— Sep 
NEGLI GENCE—Act of student in 7 ods Lie I ee Ba. of Ed April 15, Proving a Case, Gerald Institute for Practicing Law- 
, o ; iis saw con- *hine and no one was to be 5 — . P : fers: : nailed t¢ 
ria ns ak oak atensione that line while the pin Justice Heher would reverse as 7. Foley: April 23, Insurance, sithe nd ‘Seeal eo . “ 
iwary ~* cg aba hine was in operation except| to both defendants. Edward Gaulkin; April 29. In- ** r Ed Segal or Joe Toma- 
imposed resulting in injury to ‘ P : ely junctions, Israel B. Greene; Sli. 
ee a court eranted a di- ESTOPPEL — NEGLIGENCE — May 6, Criminal Practice, Judge adie 
intervening cause. vested cexdiet for the defend.| The rule enunciated in the John J. Francis; May 13, Prac- Professor Fuller To Speak 
Di from an opinion by ants The Appellate Division af-| Kelleher case does not apply ‘ice & Procedure in the District. A¢ Rutgers Law School 
Wa eld, J. rendered March ted and certification was| to and does not bar a subse- Court, Judge Ervin S. Fulop; wes 
8, 1 Supreme Court Meyer V. oranted. Both the trial court and) quent action by the assured May 20, Preparation of Wills &) ton 1. Fuller professor of Law 
Bd and Curry. For appel- :h.e aAnpellate Division based| Where he has entered no de- Trust | Indentures, Frederick J.) 4: Harvard Law School will 
ant m Weiss (Norman J. their decisions on the “interven-| fense or counterclaim in the Waltzinger; May 28, Matrimon- sneak on “The Law School and 
Cu ty: Edward W. Currie 0n jno eause” doctrine. action against him and where The Practicing Lawyer” at a 
th For respondents—J Held: Plaintiffs argue there under the policy his insurer is cause of action, and if so, did| meeting to be held 8 p.m., March 
Vic arton. (Durand, Ivins & was active wrongdoing by the obligated only to defend ac- the insurer in fact act in pur-! 20, at the State University School 
Car ittys). or Bd of Ed. which warranted sub- tions against the assured and Suance of that authority. of Law. 
sult 1s for Injuries SUS- mission of the cause to the jury reserves to itself the right to Where, as here, the insurer is) The meeting is sponsored 
tain hen the infant p dete » whether it was the litigate or settle such actions contractually obligated only to jointly by the Rutgers School of 
iff ger was caught proximate cause of the injury. and independently, without defend the specified actions in-|Law and Harvard Law School 
in the belt-drive mec The theory argued is that in pur-| any knowledge, participation, stituted against the insured and Alumni Association of New Jer- 
ar a power jig Saw. 4N€ chasing and supply the machine’ or ratification by the assured, reserves to itself in the fulfill- sey. 
sav installed by defendant hout guards, the Bd. was negotiates and effects a settle- Ment of that obligation the - 
Boa f Education in the Man- guilty of active wrongdoing. ment of the prior action right to employ counsel of its r 
a ning room in a pom Many cases relating to “active against the assured. own choice and to litigate or 5 
sch vefendant Curry was onedoine” are digested and Digested from opinion by settle the action against the in- 8 MORRIS WAXMAN 
ve ss charge ot the ane Se I logically arranged in the Jayne, J AD. pons 1¢ an. wee "3 sured at its discretion, and the 3 Certified Shorthand 
of the accident. The) oy by Mr. Justice Burling in| j955 Appellate Div. Isaacson v. insured is not permitted by the |§ "Revorter 
been installed in 1943 Truhlar v. East Paterson 4 NJ. ig Si "We pearance for COMtract to exercise any control $ sii 
re was no mishap until 499 Since then the matter was Bi bss Wor a aan on S; ve] Over or to interfere with the in-|§ 850 BROAD STREET 
lent here involved in considered in Kress v. Newark) -SW©~ “OF appelian vamue" surers arrangement of the liti-'$ NEWARK 2, N. J. 
14 decided Jan. 1952. and Milstrey v. a ago } gation or its ‘settlement and the 3 Ss I D i 
A close of class, the stud- y Cotes, ae ~ see) The question is whether |?*. anche cpen bat ? ae ecializing i i 
ones yeti ernest te a Be i ** | the fais enunciated Kelleher | "SUIET, as mere, independents = P ype rl nn 
ining the various ma- me bo — . ; “~ — ha v. Lozzi. 7 N.J. 17 applicable negotiates a settlement without 2 Before Trial 
Edward, the infant plain- arnm ee ee ca ot, edie present action and bars any knowledge whatever on the ¢ aieaitinis 
leaning sawdust off the| ir it commits a een — same. ie a ea @ DEPOSITION ES Ae 
fig while a classmate Was| tise oct wconetul tn itecit” in| Pmantie car and-defendaath| i 
a nile a Classmate Wa’ ative act, wrongful in itself.” In ‘thy 8 prima facie proof that the in- § Superior Court Examiner and 
re the blade. Without the Kress case the court found/car were in a collision on Dec.|.1 ootag ac + ees § Notary Public 
ee Ce ba COUrE & - part ‘fandant inetitated surer acted as the agent of the/§ ’ 
he classmate threw such act from the continued and| 23, 1949. Defendant instituted); oj+eq in consummating the|§$ 
eue switch starting the saW repeated exposure of persons to|Suit in the Bergen County Dist-| 52+ tjement ) Ce ee ns: Deas 
and ting in the injury sued the known danger of x-rays Trict court. Summons and com- |" ‘Saeed é Night: ESsex 3-2235 
nor thout adequate instructions.|plaint were served plaintiff) _______._____' Saaee ———— 
TI ymplaint alleges negli- > facts here are dissimilar for and he turned apers over 
en the part of the Bd. Of the evidence discloses full in-| to his insurer. The insurer set- 
lalnboaning the saw un- ; uctions were given and safety tled the case by paying $4 ig ea ly ppraisa om any 
i with proper guards and ryles adopted and that the mis-|defendant’s attorney in that ac- P ( 
hap occurred in direct violation tion and obtained general re- APPRAISAL ENGINEERS 
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rf instructions and rules. 
nder the circumstances, the 
ilure to provide guards, at 
was mere negligence and 
attaches no liability to the Bd of 
Ed. 

Additionally, the evidence 
establishes that the accident was 
t of an independent in- 
tervening cause. The rule has 
been stated thusly” where 

second actor, after having 
become aware of the existence of 
potential danger created by the 

t actor, acts negligently in 


those 


s1Ul 


most 








the 
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lease from the defendant and a 
stipulation of dismissal of that 
action signed by defendant’s 
counsel in that action and one 
Wilbur C. Sickinger, an adjuster 
employed by the insurer. It does 
not appear that plaintiff partici- 
pated in that settlement or had 
any notice or knowle 







dge of it or 
that he thereafter ratified it. 
Plaintiff retained Samuel A. 
Gennet to represent him to re- 
cover for the damages to his 
car. No counterclaim was filed 
and no answer was filed in the 
suit instituted by defendant. 
On Feb. 7, 1951 the present suit 
was instituted by plaintiff to 
recover his damages. On motion, 
the action was dismissed, the 
court ruling that the Kelleher 
decision was controlling and 


estopped from 
present action. 

The contract of insurance be- 
tween plaintiff and his insurer 
provides that the insurer shall: 


that plaintiff was 
maintaining the 


“(a) defend any suit against 
the insured alleging even 
if such suit is groundless, 
false or fraudulent; but the 
company may make such in- 
vestigation, negotiation and 
settlement of any claim or 





suit as it deems expedient”. 

Held: The issue is whether 
the rule of the Kelleher case 
is controlling under the facts 
here. The court does not so find. 

Plaintiff did not participate 
iin and did not know of the set- 
|tlement. The solitary point is 
whether by virtue of the terms 
of the policy he had conferred 
express or implied authority on 
the insurer to effectuate a set- 
tlement which would on his be- 
embrace his affirmative 
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THURSDAY, MARCH 13, 1952 
MODEL CODE OF EVIDENCE 
(Rules 509-519) 

During several previous weeks we have editorialized various 
sections of the American Law Institute Model Code of Evidence in 
an effort to stimulate discussion, looking toward a moderniza- 
tion of the law of evidence in New Jersey. This editorial deals 
with Rules 509 through 519 of the Model Code which relate to 
several of the principal exceptions to the hearsay rule. 

Rule 509 clarifies and broadens the admissibility of declara- 
tions against interest. This exception to the hearsay rule is 
distinguished from admissions by the fact that the declarant 
need not be a party to the cause, or in privity with a party. 
The trustworthiness of such declarations is said to be the un- 
likelihood that a person would make a statement contrary to his 
interest unless he believed it to be true. Traditionally, this ex- 
ception has been hedged about with many restrictions having 
little or no logical connection with the probable truthfulness of 
the declaration. In most jurisdictions the declaration is inadmis- 
sible unless it is against the declarant’s pecuniary or proprietary 
Rule 509 would broaden the exception to admit de- 
clarations against penal interest (except improperly obtained 
confessions) and declarations which would render invalid a 
claim of the declarant’s or would subject the declarant to hatred, 
ridicule or social disapproval. Perhaps the Rule’s most significant 
elimination of the require- 








interest. 


departure from present law is the 

ment that the declarant be unavailable. Traditionally, the de- 
claration, even though otherwise admissible, will not be received 
in evidence unless the declarant is dead; even other forms of 


unavailability such as illness or inability to obtain the witness's 
attendance at the trial are not sufficient. 

Rule 510 provides that hearsay declarations of voters as to 
their qualifications to vote or the fact or contents of their vote 
are admissible. This is the English rule that has been rejected 
in some American States. Apparently, the reason for admitting 


likelihood that voters will be 


ihese hearsay declarations is the 
under a temptation to misrepresent the way they voted if an 
election is brought into litigation. 

Rule 511 governs the admissibility of prior testimony and 
depositions and would admit either, for any purpose for which 


it would have been admissible in the action in which the testi- 
mony was given, or for use in which the deposition was taken 
The judge is permitted, but not required, to reject the evidence 
if the declarant is available. Insofar as the rule would admit 
depositions taken before trial in the action in which they 
are offered, it is, of course, no great departure from our pre- 
sent Rules of Court. Admissibility of former testimony is govern- 
ed by N. J. S. 2A:81-13,14 which allows the testimony of a de- 
ceased witness or party to be offered at a re-trial of the same 
cause. Actually, the New Jersey decisional law as to the receipt 
of former testimony is considerably broader than that laid down 
in the statute, and in particular it does not require that the 
cause of aciion in which the reported testimony is offered be 
the same as that in which it was taken, and recognizes other 
causes of unavailability of the witness. than death. See Welch v. 
County of Essex, 6. N. J. Super. 422 (Essex County Court 1949 

aff'd, 6 N. J. Super. 184. (App. Div. 1950.) The Model Code pro- 
vision, however, goes considerably beyond our present practice 
in that it eliminates the requirement of substantial identity of 
parties in the cause in which the reported testimony or deposi- 
tion is offered and that in which it was taken. 

Rules 512 and 513 deal with the miscellaneous rules of evi 
dence usually classified under the heading “Res Gestae’’. Space 
does not permit a full exposition on these rules, but generally 
speaking they are declaratory of the existing law and serve large- 
ly to codify it. 

Rule 514 governs admissibility of business entries and is 
quite similar to the Uniform Business Records as Evidence Act 
adopted in New Jersey in 1949. NJ.S. 2A:82-34,35. One novel 
provision of the rule is that it expressly provides that an absence 
of an entry is admissible as evidence of the non-occurrence of 
the event. 

Rules 515 through 518 deal with various types of official 
statements and reports. Rule 515 makes reports or statements 
by a public official or his subordinates in the performance of 
the duties of the office admissible whether or not the reporter 
has personal Knowledge of the facts stated in the report. In 
that respect it goes beyond the common law, although that 
result has been reached in the case of certain types of public 
records under specific statutory provisions. Rule 516 deals with 
similar statements of ad hoc public officials such as physicians, 
ministers, etc. Again, their contents are admissible, even though 
not made on personal knowledge. Rule 517 provides the pro- 
cedure for the proof of the contents of official records and 
is substantially the same as Federal Rule 44 of Civil Procedure, 
which is carried over in our Rule 3:44. Rule 518 makes ad- 
missible certificates of marriage for the purpose of proving the 
fact of marriage, even though not recorded. The common law 


Richard J. Hughes for appoint- 
ment to the Superior Court. 


New Bills Introduced 
SENATE 


S-145 Clapp & O’Mara. To 
provide for contributions be- 
tween joint tort-feasors. (R. & 
A. of L.) 


S-234 Dumont. To amend the 
Worxmen’s Compensation Act to 
provide that the petitioner shail 
have a free choice in the selec- 
tion of a physician when he has 
been injured. (L. (L.I. & Soc. 
Wel.) 

S-235 Stout. To amend Sec- 
tion 2A:15-1 of the New Jersey 
Statutes to provide that attor- 
neys-at-law may prosecute ac- 
tions “in any court’ of the State 
(Jud.) 

ASSEMBLY 

A-448 Fowler. To provide for 
the expunging from the records 
of certain courts, commitments 
to mental institutions in cer- 
tain cases. (Inst. & Agen.) 

A-524 Shershin. To define “in- 
jury”, “personal injury” and 
“accident” under the Workmen’s 


Compensation Law. (L. & I.) 
A-538 Saiber. To regulate the 
assessment of real property oy 


municipal .assessors. (Tax.) 
A-570 Bowkley. To require no- 
taries public to affix a notarial 
on all papers together with 
indication to the expira- 
tion date of their commission 
(R. & A. of L.) 
A-583 Shershin 
that where the value of an 
estate or fund of a minor does 
not exceed $50,000, that no sure- 
ty shall be required upon the 
bond of the guardian for sucn 
inor, if the of such es- 
te or fund are in cash and in- 
vested in sureties in which a 
fiduciary may, by law, invest 
money entrusted to him withoiit 
special order oi any court. (R. 
A. of L.) 
A-584 Shershin. To regulate 
the giving of notice to property 
owners for zoning appeals. (Mu- 
nic.) 


Driver Respcnsibility 
Law in S. Carolina 


seal 
an 


as 


To provide 


assets 








Is Passed 
COLUMBIA (‘(ACCN’)—A new 
motorists’ financial responsibil- 
ity act has been signed into 
South Carolina law by Gov. 


Byrnes. 

Under the new law, which will 
go into effect next Jan. 1, any 
person involved in an accident 
causing personal injury or prop- 
erty damage of $50 or more will 
lose his driver’s license and re- 
gistration unless he can demon- 


strate financial responsibility 
through liability insurance or 


otherwise to meet possible judg- 
ments up to a maximum of $11,- 
000. 

Responsibility requirements of 
the measure are $5,000 for deatn 
or injury to one person in any 
one accident. $10,000 for death 
or injury to two or more persons 
in one accident, and up to $1,000 
for property damage. 

South Carolina heretofore has 
been one of the few states in 
the nation without any kind of 
a motorists’ financial responsi- 
bility act. 


two classes of stock. 

Some of the stockholders held 
both A and B stock. Some held 
only B. One stockholder held 
only A. The respective holdings 
both before and after distribu- 
tion are set out on pages 139- 
140 of 14 T. C. There is no doubt 
but that the company was and 
is a prosperous and going con- 
cern able to meet its dividend 
requirements or liquidation obli- 
gations. 

We are, of course, concerned 
here with the “proportional in- 
terest” doctrine of taxation. It 
is based on the principle that 
when the taxpaying stockholder 
receives a stock dividend which 
does not alter his legal rights 
he does not incur the incidence 
of “income” taxation within the 
purview of the sixteenth amend- 
ment. The “proportional inter- 
est’ doctrine is at least as old 
as Eis.ier v. Macomber, 252 U. 
S. 189 (1920). Its sources are ap- 


parent in Brushaber v. Union 
Pacific R. R. Co., 240 U. S. 1 
(1916), and Towne, v Eisner, 245 


U. S. 418 (1918), its fundamental 
principle being there stated by 
Mr. Justice Holmes as follows: 
“In short the corporation is no 
poorer and the stockholder is no 


Public Hearing on Motor 
Vehicle Liability Laws 


A public hearing will be held 
on Monday, March 24th, in the 
Assembly Chamber at the State 
House, Trenton, at 10 A.M., 9n 
all bills dealing with compulsory 
automobile insurance, unsatisfi- 
ed judgment funds, and motor 
vehicle financial responsibility 
which been introduced 


nave in 


session. 


the Assembly at this 

There are 4 or 5 bills pending 
on the subject of financial re- 
spensibility of motor. vehicie 
cwners and operators for in- 
juries and damages caused by 
their vehicles will be dis- 





cussed at this hearing 


1952 Legisiative Manual 
New Ready 





The 1952 New Jersey Legisla- 
tive Manual has made its ap- 
pearance, and. as usual, is brim- 
ful of valuable information re- 
specting the State and its var- 
ious Departments and Institu- 
tions. Included in its nearly 800 


pages are lists of State and 
County officials. census and 
election tables, descriptive skei- 
ches of State institutions and 


properties, about two hundred 
and fifty biographies, Governor 
Driscoll’s Annual Message, con- 
densed reports of State finances, 
synopses of State School Laws 
and Rules of the Senate and 
Assembly. These are only a few 
of the many topics covered py 
the Manual. 

The compiler of the Manual 
is John P. Dullard, who has been 
doing this work for the past 
thirty-two years, and the pub- 
lisher is Miss Dorothy A. Fitz- 
gerald, Trustee under the will 
of Josephine A. Fitzgerald. The 
price of the Manual is $3.00, and 
copies may be had by address- 
ing Miss Fitzgerald or Mr. Dul- 
lard at 25 South Dean Avenue, 
Trenton 8, NJ. 





decisions in this Country are in conflict as to the admissibility 
of such a certificate. Rule 519 gives the judge discretion to ex- 
clude any evidence admissible under Rule 515 through 518 if he 
finds that the party against whom the evidence is offered has 
not been furnished a copy of the writing or of its material por- 


tions, a reasonable 


provision 


time before the evidence 
gives protection against 


is Offered. This 


surprise and gives the ad- 


versary an opportunity to investigate the validity and accuracy 
of the writing proposed to be offered. The Rule could be improved 
by specifying the minimum amount of advance notice required. 


of capital 
corporate entity, when, perhg-: 
the burgeoning of a modern. ¢ 
poration might be more reali 
cally represented by a mather: 
tical symbol n, the stockh Ig 
being deemed to receive va uat# #cau: 
additional choses as thei a 
poration’s assets increase wife 








after the 








In this case, is’ 
bution, 2,000 more shares o; 
stock possessed fixed prefe-en 
both in dividends and in qu 
ation; 12,000 more shares of 4 
stock gave increased rig 
dividends and in payme: 


liquidation to the B class 3e: 
there could be any addition 
participation by both cla 
dividends or on iiquidati« & 
note 1, infra. These were 1 rac: 
cal, money-wise changes " 
tinguished from alteratic as c0.0 
rights. No changes wha 
were effected in che stric 
rights of stockholders eith 
a-vis each other or the ¢ 
tion.” 

The Supreme Court has 
ed where the proportiona: 
est of the stockholders : 
the same and wherye stoc 
dends are paid strictly in ki 
where there is no severance § &" 
capital, that the incide: a [al 
income taxation dses not tag 
Cf. Rottschaffer, ‘“‘Present Ta 
able Status of Sicck Di 
in Federal Law”, 28 Minn R 
106. The questions of poli” 
volved are not, however, 





























court. The whole course 

law from  Brushaber 

Sprouse compels the natu Als 
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_ DIVORCE AND NULLITY 


(Continued from page 5) 


Certainly, it cannot be said that 
in the usual case the marriage 
was initially accomplished by 
the use of words alone. Further- 
more, conditions should not be 
exacted but instead there ought 
to exist a conscious willingness 
to forgive and forget, with great- 
er emphasis on the latter. Nor 
can there be a lawful desertion 
if the parties separate by mutual 
consent or if they collude to 
create one. 

Further, desertion is classified 
as either simple or constructive. 
The former is the actual leaving 
or act of termination such as 
packing up and removing one’s 
self from the matrimonial domi- 
cile, or a refusal to permit the 
other party to remain therein. 
The latter is more involved. In 
that case the separation must be 
shown to result from acts by the 
other from which it can be con- 
cluded as a probability that the 
offending person intended to de- 
sert the marital relationship. 
For example, by his or her acts 
of extreme cruelty, or other 
breach of proper marital con- 
duct, such as a refusal of conju- 
gal relations, which would rea- 
sonably require the party to 
separate because of a danger to 
health or safety from occurring 
physical or mental abuse. That 
is not much different from the 
proof required in divorce causes 
grounded on extreme cruelty, ex- 
cept that in the instance of con- 
structive desertion the term of 
two years must expire before 
suit is filed and the elements of 
wilfulness and obstinacy must be 
proved. In fact, in practice the 
two classes of desertion should 
be specially pleaded and no judg- 
ment will be entered for one if 
the proofs support the other, 
without proper amendment. 

Finally, I come to the third and 
last ground of divorce—extreme 
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cruelty. Frankly, this is the most 
troublesome and, I suggest, the 
least understood. It does not 
aim to punish the person charg- 
ed with physical or mental mis- 
conduct. The entire provisional 
purpose is to protect a party 
from the probable consequences 
of actual cruel behavior. It 
the exceptional rather than the 
ordinary abuse that is meant 
Relief by divorce is never granted 
in this State because of incom- 
patibility of temperament or 
character. What the corrobora- 
tive proof must support is a con- 
clusion that the party abused 
would become incapable of con- 
tinuing the marriage with safe- 
ness by reason of, or an appre- 
hension of, a wretched and mis- 
erable personal effect. 

Of course, here again, no “rule 
of thumb” can be used to meas- 
ure the proof required to evalu- 
ate every such case. AS one mar- 
ital union is unlike every other 
the prevailing circumstances 
must guide the court. Where an 
emergent situation is shown af- 
firmative relief will be granted 
but otherwise denied. It is need- 
less to remind you that the com- 
plaint for this cause may not 
be filed until six months after 
the date of the last act of cruel- 
ty complained of. But that abat- 
ing period does not apply to a 
counterclaim for extreme cruel- 
ty, or if a limited divorce is de- 
manded. 

In view of what has been said 
it will be observed that New 
Jersey cannot be charged with 
permitting “quickie divorces or 
annulments”. Most assuredly the 
bold incidents of “swapping hus- 
bands and wives”, which we read 
is countenanced in some Jjuris- 
dictions under the very “nose” 
of the court, would not be toler- 
ated in our State. By long set- 
tled law the obstacles of condon- 
ation, consent, connivance, re- 
crimination, and  down-right 
fraud, would prohibit the right 
to relief when sought upon such 
audacity. 

Now, I presume, my exposition 
of our law will prompt inquiry 
as to why the recorded number 
of these judgments is so great! 
Well, I think this is the an- 
swer. My experience is that 80% 
of the cases go uncontested. In 
other words, at 4/5ths of the 
trials nobody—and I mean no- 
body—says no, which means 
there is a total absence of con- 
trary proof. 

It is not hard then to under- 
stand that the barriers and 
hurdles of the statute and the 
law are easily overcome. It is 
not that the provisions or oper- 
ation of law are lax, but because 
there is no real opportunity for 
the court to properly evaluate 
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law 


the true matrimonial situation. 
Moreover, the concepts of our 
democracy do not—as well they 
should not—permit a judge to 
disbzlieve uncontradicted and 
unimpeached proof. 

To point that out I will ac- 
quaint you with some figures. 
During about four years of trial 
work in this county I heard ap- 
proximately 2500 divorce and 
nullity cases as of July 31, 1951. 
Taking the norm of 80% uncon- 
tested, in all but approximately 
5% judgments were granted, of 
which in about half there were 
voluntary On the 
other hand, of the 20% contest- 
ed causes about 1/3rd were dis- 
missed, about half of them vol- 
untarily. 

Perhaps I 
known to you the n 
cord of judgments entered as 
against the number of dismissals 
for that same period. Judgments 
granted in unconicsted divorce 
cases were 1976, and for nullities 
69. Dismissals in uncontested 
claims for divorce .07—53 bing 
voluntary, and for nullity 17— 
of which 9 were by consent. 
Judgments granted for contest- 
ed causes for divorce amounted 
to 242, and for nutlities 18. Dis- 
missals in contested issues of 
divorce were 91—39 being volun- 
tary, and for nullity 5—1 of 
which was withdrawn. 

Now, what relation does all 
that have to the question under 
consideration. I suggest that 
legislation be enacted to pro- 
vide that in undefended divorce 
or nullity actions, the parties 
submit to appropriate concilia- 
tory procedure vefore assign- 
ment for trial, unless it shall ap- 
pear unnecesary by court order. 
Sucn a provision would not be 
unlike the one long provided by 
statute that a defense be made, 
if the court should deem it nec- 
essary or proper. But the weak- 
ness of that provision was the 
lack of effective means. More- 
over, in many communities pro- 
tection is afforded _ persons 
charged with crime. Surely, it 
is hardly reasonable that solici- 
tude for them should be greater 
or of more importance to socie- 
ty than concern for the preser- 
vation of the unity of the home. 
Similarly, the law provides safe- 
guards which protect property 
rights in commercial assets. 
Would not a duiy functioning 
conciliatory bureau be a kind 
of trusteeship to help preserve 
for society the domestic solvency 
of marriage? 

It may well be that affected 
individuals will object but I be- 
lieve without suostance or just 
complaint. Neither divorce nor 
nullity was ever a matter of 
right and was never granted ex- 
cept upon corroborative proof of 
the elements of the cause for 
which the judgment was sought. 

How is it possible to avoid the 
utter collapse of these disgrunt- 
led folk if the safeguard of test- 
ing the conclusion to default 
the marriage relationship is not 
provided for. Certainly, an in- 
different course is not the one 
to be followed. Surely the detri- 
mental developments of disrupt- 
ed family life, if allowed to con- 
tinue unchecked, can leave but 
little chance for a happy social 
order. 

I believe it may be reasonably 
predicted that under actual leg- 
islative grant’ providing the 
means for conciliation in every 
undefended divorce and nullity 
cause, when proper, there can be 
a balanced weighing of existing 
marital difficulties which will 


shouid also make 
umerical re- 


afford an opportunity for fav-| 


orable solution of many disput- 
ed issues, and that reconcilia- 
tions will be doubled. I-am con- 
fident also that this effort will 
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not deny relief in a proper case, 
but it will help “lock the stable” 
against “matrimonial escape”. 

Now, my second suggestion 
concerns the lack of any pro- 
vision in our statute restricting 
the right of eitner party to re- 
marry after final judgment for 
an absolute divorce. Respecting 
that, it will be of interest to re- 
late the present situation exist- 
ing throughout our country. 

The record shows that in only 
10 states there is no restriction 
whatever. In 16 there is a wait- 
ing period of from 3 months to 
1 year that must expire between 
the nisi and final judgment. (As 
was said, in New Jersey that 
period is presently 3 months). 
The courts of 17 states may or- 
der in the judgment a limited 
restriction for on2, but not more 
than two years. In 5 states when 
the cause is adultery the guilty 
party is prohibited, unless re- 
lieved by court order, from re- 
marrying during the life-time 
of the other party. So, the over- 
all situation seemingly suggests 
that a majority of the legis- 
latures favor some _ re-marital 
restriction. 

Surely, provisiona] means that 
would restrict the one respon- 
sible for the cause not to meet 
his or her bonded duty to sus- 
tain a marriage, would amount 
to no more than penalizing him 
or her for the failure to function 
the marriage. The private right 
of such party should not be 
free of all judicious regard for 
public welfare. 

It will not be insaid, that 
in the best interest of both state 
and society, the benefits of di- 
vorce should be affordable only 
to those persons, who, being 
bound within a marital rela- 
tionship, are, without fault, sub- 
ject to and controlled by a status 
detrimental to her or his phy- 
sical well being, and the rights 
of property. My belief is that 
the responsible party should be 
required, before again assuming 
marriage, to show satisfying 
moral as well as civic qualifica- 
tions therefor. 
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COMPLETE CORPORATION OUTFIT [imam 


$1300 





Consisting of 
1 BOOK OF LITHOGRAPHED CERTIFICATES 


1 DESK SEAL 
1 LOOSE LEAF MINUTE BOOK with Booster Lock 


INSURANC 


———— 


1 STOCK TRANSFER LEDGER COMPLETE oe : . ng 
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and €.0.D. fees 


LAWYERS-CLINTON TITLE INSURANCE Sse 
COMPANY OF NEW JERSEY be 


Save! If check accompanies order, you save both postage 








Z. H. POLACHEK 


Reg. Patent Attorney 





A New Jersey Corporatien—ORGANIZED 1927—Serving New Jerse’ 


PEGAL STATIONERY CO., INC : 
1234 BROADWAY (at 31st) 7 NELSON PLACE opp. Essex County Hell of Records NEWARK, N. J: |e 5 


COrtlandt 7-1743 ae 
New York 1, N.Y. | Mitchell 2-7875 Rates on Reques! 
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Phone: LO. 5-3088 Oy 


:298 BROADWAY NEW YORK 7, XN. Y. 


7" Complete Service T> The Legal Protession’ 3 





























